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EXCLUSIVE

Ethics

panel
works
1n secret

Commission keeping eye on
legislators works behind
closed doors, in consultation
with lawmakers’ counsel

By IRENE JAY LIU
Capitol bureau

ALBANY — A special commission
that legislators claim is their “indepen-
dent” ethics watchdog is anything but, a
monthlong Times Union investigation
has found.

In practice, the Legislative Ethics
Commission is an extension of the
legislators’ own team of lawyers, partic-
ularly the counsels of the majorities —
the Senate Republicans and Assembly
Democrats.

The commission’s staff is hired by and
regularly consults with the legislative
lawyers. They draft recommendations
behind closed doors, long before the
commission’s appointed members sit
down for an official vote.

The commission’s co-chair, a Senate
representative, signs the staff’s pay-
checks. The commission is in a suite of
Senate majority offices in the Alfred E.
Smith state office building.

“Partofthe problem here, since it’s not
independent and it’s secret, it’s the worst
of both worlds,” said Blair Horner,
legislative director for the New York
Public Interest Research Group. “It’s the
legislators self-policing in New York, so
that doesn’t inspire confidence.”

The commission’s duties include “ad-
ministration and enforcement” of the
Public Officers Law for members and
employees of the Legislature and candi-
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STUDENTS congregate in front of Michael’s on Madison Avenue. Drunken

PHOTOS BY MICHAEL P. FARRELL,/TIMES UNION
A LONE WOMAN makes her way up Ontario Street at 3 a.m. on Saturday. Albany has a half-dozen schools and about 25,000 students.

Off—campus incidents
aren’t always reported

By MARC PARRY

Staff writer

ALBANY — The footsteps behind
her sounded like a jogger. Then Erica
Quinn felta hand grab her throat.

Her boyfriend, University at Albany
senior Dariusz Ulicki, felt something
worse: a gun jammed into his mouth.

Hebled. His lips swelled. And at 6:30
p.m. one Sunday lastyear, Ulicki became
yetanother student whose name would
appear asavictiminan Albany police
report.

Atleast 65 UAlbany students were
victims of of f-campus robberies reported
to city police between mid-2002 and
mid-2007, according to a university
reportobtained by the Times Union

The crimes, like the attempted
robbery of Ulickiand Quinn off Quail
Street, often involved weapons or
violence. And they often took place in the
so-called “student ghetto” and its
surrounding streets, arun-downarea
where naive kids can make easy prey.

The UAlbany study shows the
17,000-student SUN'Y school also
experienced an alarming uptickin
off-campus sexual assaults againstits
students from mid-2005 to mid-2007,
with eight reported during that period.
"The analysis, based on city police data
provided to the university, counts no
sexual assaults reported the three prior
years. In one 2005 knifepointattack, a
16-year-old broke into a student’s South

heard taking part in wife’s phone revelers out late can become easy targets for muggers and rapists. under the Freedom of Information Law. Please see UALBANY A4 »
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dates for state legislative office. It
issues advisory opinions, investi-
gates complaints and keeps finan-
cial disclosure statements of
elected officers and candidates.

Few activities are made public.
Like its predecessor, the Legisla-
tive Ethics Committee, it oper-
ates in secrecy.

Advisory opinion requests and
responses are not subject to the
state’s Freedom of Information
Law. Investigations of com-
plaints aren’t made public unless
a “notice of probable cause,” a
formal finding that wrongdoing
may have occurred, is issued.

In the nearly two decades the
ethics panels have existed, not
one such notice has been issued,
said Melissa Ryan, executive di-
rector and commission counsel.

Financial statements are avail-
able to the public, but dollar
amounts are redacted. Filers
don’t have to certify “under pen-
alty of perjury” that their disclo-
sures are accurate.

The commission also provides
guidance on ethics laws through
advisory opinions to legislators,
staff and candidates. The devel-
opment of the advisories provide
a window into the commission’s
secrecy, lack of independence
and significance of the commis-
sion’s decisions on civil or crimi-
nal cases. Based on interviews
with people involved with the
commission, some of whom
would speak only on condition of
anonymity, a picture of its inner
workings emerges.

When legislators or staff
members want guidance on the
ethics law, they often seek infor-
mal advice from the commission,
Ryan said. But if the issue is
complex or doesn’t have prece-
dence, Ryan said she will suggest
the person request a formal advi-
sory opinion.

The person seeking an adviso-
ry opinion makes a written re-
quest, often hand-delivered to
the commission, according to a
person familiar with the commis-
sion operations. All the corre-
spondence from the commission
is hand-delivered, possibly to
avoid mail fraud prosecution, the
person said.

Federal prosecutors frequently
use statutes that outlaw mail

simply more convenient.

“Why would I mail? They’re
right here,” said Ryan, pointing
out an office window to the
Capitol across the street.

After a request for a formal
advisory opinion, Ryan, as coun-
sel, will draft an advisory opin-
ion. It goes to four legislative
lawyers, one from each party in
each house, in sealed envelopes
marked confidential, according
to several people familiar with
the commission.

The lawyers review the draft
and discuss changes but no writ-
ten record of the meeting is kept.
Previous drafts of opinions are
destroyed to prevent confusion,
Ryan said.

For many years, no meeting
could be held without a longtime
committee member from the
Senate majority, former Sen.
James Lack, according to a
source close to the committee.

Lack, who served on the com-
mittee from its inception in 1989
until he retired in 2001, was
described as the person who
“seemed to be in charge,” ac-

About the
commission

The Legislative Ethics
Committee was created in an
ethics reform effort in 1987
under former Gov. Mario M.
Cuomo. In 2007, the panel was
reorganized into the Legislative
Ethics Commission, with
nonlegislators added to the
membership, as part of ethics
reforms pushed by former Gov.
Eliot Spitzer.

By law, the commission
comprises four legislators and
five “‘independent’”” members
who are not lawmakers. Currently
there are eight members, two
appointed by each party of the
Senate and Assembly. The ninth
member, which is
jointly-appointed Assembly
Speaker Sheldon Silver and
Senate Majority Leader Joseph L.
Bruno, has not been appointed.

The current members are:

State Sen. Andrew Lanza,
R-Staten Island, co-chairman

Assemblyman William
Magnarelli, D-Syracuse,
co-chairman

State Sen. Suzi Oppenheimer,
D-Mamaroneck

Assemblyman William Barclay,
R-Pulaski

Patrick Bulgaro

cording to the source. Lack, now
a Court of Claims judge, did not
return a call for comment Friday.

A day or two before the meet-
ing, binders with the agenda and
related documents, including the
draft advisory opinions, are
hand-delivered to members. At
the meeting, commission mem-
bers and conference lawyers vote
to accept or reject the opinions,
or hold off voting if changes are
needed.

According to Ryan and com-
mission co-chair Sen. Andrew
Lanza, R-Staten Island, about
half the time advisory opinions
are passed as is. Most changes are
minor, Ryan said.

Not every draft opinion makes
it to the commission.

After the legislative lawyers
and Ryan finalize an opinion, the
counsel will advise the legislator
of the outcome. Legislators can
withdraw their requests for any
reason, including the prospect
that they don’t like what the draft
says. Once the commission votes
on the opinion, it is legally bind-
ing.

Since 2000, 15 out of 94 re-
quests for opinions have been
withdrawn.

“If it really stunk, their lawyer
would tell them to withdraw the
request,” said Assemblyman Jack
McEneny, D-Albany, a former
co-chair of the Legislative Ethics
Committee.

If an opinion has already been
printed and put in the commis-
sion’s binders and a legislator
then asks to withdraw it before a
vote, the draft is removed and
replaced by a blank sheet of
paper, according to a source fa-
miliar with the commission.

Ryan said the main reason
opinions are withdrawn is be-
cause the question ‘“becomes
moot” and that “usually they get
withdrawn before the opinion is
drafted.”

Lanza said the withdrawal of
unfavorable opinions has “not
been my experience atall.”

Ryan says it is important that
withdrawn opinions remain con-
fidential. “We don’t want them
to fear that if they asked for an
opinion and it said no, that it
would come out,” said Ryan.

A favorable opinion, on the
other hand, has great value. Un-
der state law, “such opinion ...
may be introduced and shall be a
defense in any criminal or civil
action.”

But while an opinion can be a

former assistant U.S. Attorney
Daniel Richman said.

“Certainly to the degree that
there was collusion between the
legislator and the commission in
the creation of the opinion, I
wouldn’t give it much faith in a
good-faith defense,” Richman
said.

Federal authorities, for exam-
ple, are examining the process by
which Senate Majority Leader
Joseph L. Bruno may have re-
ceived authorization from within
state government for his private
business dealings, according to
sources with knowledge of the
investigation.

The FBI is looking at several
opinions Bruno received more
than a decade ago from the then-
Legislative Ethics Committee.

The Commission on Public
Integrity, which governs the ex-
ecutive branch, state employees
and lobbyists, regularly publishes
advisory opinions, with the
names redacted. Ryan, however,
argues the small number of legis-
lators and others covered by the
commission would make it easier
to identify redacted names.

McEneny said that without
confidentiality, lawmakers won’t
seek guidance.

NYPIRG’s Horner said
there’s a simple solution: Create
a single independent ethics body
for the Legislature and everyone
else, as 36 states have done.

“Our primary purpose is not
to provide defenses for legisla-
tors, it’s to provide guidance to
legislators. ... it works well as a
sounding board for people who
want to do the right thing.” said
Ryan.

As for the notion that the
commission enables lawmakers
to bend the law, Lanza replied
that its purpose is to foster and
ensure ethical behavior.

“It’'s not going to prevent
someone who is intent on break-
ing the law, but we hope that it
will act as a deterrent,” he said.

Horner, though, notes that the
commission hasn’t deterred cor-
ruption in the Legislature, with
several lawmakers convicted or
currently under indictment or
investigation for acts ranging
from bribery to funneling state
money to family members.

“An independent commission
should deter people from getting
into trouble,” he said. “Obvious-
ly, it hasn’t worked.”

fraud to prosecute public corrup- ™ Peter Coffey strong defense, its strength de-
tion cases involving elected offi- ® Ellen Holtzman pends on the integrity of the ™ IreneJay Liu can bereached at
cials. John Nigro process that generated it, Colum-  454-5081 or by e-mail at
Ryan said hand deliveries are bia Law school professor and iliu@timesunion.com.
We B # Exotic Eastern
e Buy . ;
G 1 d ) LB Caribbean Cruise
\ (0] . 8 Days Starting
May 8th, 2009
Diamonds Tree Service | |, Maysh 2000
efm Reasonable Rates Includes Everything
é‘ L 9‘ Large-Small Jobs McGeary’s Travel (518) 436-3411
. www.mcgearystravel.vacation.com
Shrubs, Landscaping & Clean-Up
Moke it a G?ennpefe)v Moment! .
Colonae Center Jason  489-0983 Free Estimates ® FU”y Insured
Rotterdam Amy 374-4086
éyilton Mall  Allyssa 583-167% (51 8) 62 2 - 055 8 Ship’s Registry: The Bahamas and Panama
L3
Going On Now! ‘
.
Twin Size Set Queen Set » Free DellVerY
Madison Firm Prorated 5 Year Warranty $199 PiHOWtOp Prorated 15 Year Warranty $399 > Fr e e S et Up *Purchase Must
Marquis Plush Prorated 10 Year Warranty  $249 Super Frim Full 15 Year Warranty ~ $549 " %e) gl?ﬁifoyrg\(ﬁore
Pillowtop Prorated 15 Year Warranty $299 Serene Plush Full 20 Year Warranty $699 > Free Removal Free Delivery.
Serene Plush Full 20 Year Warranty ~ $499  Tranquility Pillowtop Full 20 Year Warranty ~ $999
Full Size Set King Size Set
Marquis Plush Prorated 10 Year Warranty $299 Pillowtop Prorated 15 Year Warranty $599
Pillowtop Prorated 15 Year Warranty $349 Super Firm Full 20 Year Warranty $899
Super Firm Full 15 Year Warranty $499 Serene Plush Full 20 Year Warranty $999
Serene Plush Full 20 Year Warranty $649 Tranquility Pillowtop Fudll 20 Year Warranty $1499

You Just Can’t Buy a Better Mattress!

G%ﬁ-%mc

PRESSURE RELIEVING
SWEDISH MATTRESS AND PILLOW

CLIFTON PARK e 1758A Route 9, Parkwood Plaza
ALBANY e 800 Central Ave.
(518)489-2529

www.mooradians.com




The Albany Times Union: Archives Document http://167.166.22.212:8080/saveweb/SAVESearch?action=Get...

1of5

Times Union (Albany, N.Y.)

16. Ethics panel works in secret
Commission keeping eye on legislators works behind closed doors, in
consultation with lawmakers' counsel

Date: Sunday, May 11, 2008
Section: Main

Edition: 1

Page: A1

By IRENE JAY LIU
Capitol bureau

ALBANY - A special commission that legislators claim is their "independent” ethics
watchdog is anything but, a monthlong Times Union investigation has found.

In practice, the Legislative Ethics Commission is an extension of the legislators'
own team of lawyers, particularly the counsels of the majorities - the Senate
Republicans and Assembly Democrats.The commission's staff is hired by and
regularly consults with the legislative lawyers. They draft recommendations behind
closed doors, long before the commission's appointed members sit down for an official
vote.

The commission's co-chair, a Senate representative, signs the staff's paychecks.
The commission is in a suite of Senate majority offices in the Alfred E. Smith state
office building.

"Part of the problem here, since it's not independent and it's secret, it's the worst of
both worlds," said Blair Horner, legislative director for the New York Public Interest
Research Group. "It's the legislators self-policing in New York, so that doesn't inspire
confidence."

The commission's duties include "administration and enforcement" of the Public
Officers Law for members and employees of the Legislature and candidates for state
legislative office. It issues advisory opinions, investigates complaints and keeps

7/3/08 5:55 PM
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financial disclosure statements of elected officers and candidates.

Few activities are made public. Like its predecessor, the Legislative Ethics
Committee, it operates in secrecy.

Advisory opinion requests and responses are not subject to the state's Freedom of
Information Law. Investigations of complaints aren't made public unless a "notice of
probable cause," a formal finding that wrongdoing may have occurred, is issued.

In the nearly two decades the ethics panels have existed, not one such notice has
been issued, said Melissa Ryan, executive director and commission counsel.

Financial statements are available to the public, but dollar amounts are redacted.
Filers don't have to certify "under penalty of perjury" that their disclosures are
accurate.

The commission also provides guidance on ethics laws through advisory opinions
to legislators, staff and candidates. The development of the advisories provide a
window into the commission's secrecy, lack of independence and significance of the
commission's decisions on civil or criminal cases. Based on interviews with people
involved with the commission, some of whom would speak only on condition of
anonymity, a picture of its inner workings emerges.

When legislators or staff members want guidance on the ethics law, they often seek
informal advice from the commission, Ryan said. But if the issue is complex or doesn't
have precedence, Ryan said she will suggest the person request a formal advisory
opinion.

The person seeking an advisory opinion makes a written request, often
hand-delivered to the commission, according to a person familiar with the commission
operations. All the correspondence from the commission is hand-delivered, possibly to
avoid mail fraud prosecution, the person said.

Federal prosecutors frequently use statutes that outlaw mail fraud to prosecute
public corruption cases involving elected officials.

Ryan said hand deliveries are simply more convenient.

"Why would | mail? They're right here," said Ryan, pointing out an office window to
the Capitol across the street.

After a request for a formal advisory opinion, Ryan, as counsel, will draft an
advisory opinion. It goes to four legislative lawyers, one from each party in each
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house, in sealed envelopes marked confidential, according to several people familiar
with the commission.

The lawyers review the draft and discuss changes but no written record of the
meeting is kept. Previous drafts of opinions are destroyed to prevent confusion, Ryan
said.

For many years, no meeting could be held without a longtime committee member
from the Senate majority, former Sen. James Lack, according to a source close to the
committee.

Lack, who served on the committee from its inception in 1989 until he retired in
2001, was described as the person who "seemed to be in charge," ac cording to the
source. Lack, now a Court of Claims judge, did not return a call for comment Friday.

A day or two before the meeting, binders with the agenda and related documents,
including the draft advisory opinions, are hand-delivered to members. At the meeting,
commission members and conference lawyers vote to accept or reject the opinions, or
hold off voting if changes are needed.

According to Ryan and commission co-chair Sen. Andrew Lanza, R-Staten Island,
about half the time advisory opinions are passed as is. Most changes are minor, Ryan
said.

Not every draft opinion makes it to the commission.

After the legislative lawyers and Ryan finalize an opinion, the counsel will advise
the legislator of the outcome. Legislators can withdraw their requests for any reason,
including the prospect that they don't like what the draft says. Once the commission
votes on the opinion, it is legally binding.

Since 2000, 15 out of 94 requests for opinions have been withdrawn.

"If it really stunk, their lawyer would tell them to withdraw the request," said
Assemblyman Jack McEneny, D-Albany, a former co-chair of the Legislative Ethics
Committee.

If an opinion has already been printed and put in the commission's binders and a
legislator then asks to withdraw it before a vote, the draft is removed and replaced by
a blank sheet of paper, according to a source familiar with the commission.

Ryan said the main reason opinions are withdrawn is because the question
"becomes moot" and that "usually they get withdrawn before the opinion is drafted."
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Lanza said the withdrawal of unfavorable opinions has "not been my experience at
all."

Ryan says it is important that withdrawn opinions remain confidential. "We don't
want them to fear that if they asked for an opinion and it said no, that it would come
out," said Ryan.

A favorable opinion, on the other hand, has great value. Under state law, "such
opinion ... may be introduced and shall be a defense in any criminal or civil action."

But while an opinion can be a strong defense, its strength depends on the integrity
of the process that generated it, Columbia Law school professor and former assistant
U.S. Attorney Daniel Richman said.

"Certainly to the degree that there was collusion between the legislator and the
commission in the creation of the opinion, | wouldn't give it much faith in a good-faith
defense," Richman said.

Federal authorities, for example, are examining the process by which Senate
Majority Leader Joseph L. Bruno may have received authorization from within state
government for his private business dealings, according to sources with knowledge of
the investigation.

The FBI is looking at several opinions Bruno received more than a decade ago
from the then-Legislative Ethics Committee.

The Commission on Public Integrity, which governs the executive branch, state
employees and lobbyists, regularly publishes advisory opinions, with the names
redacted. Ryan, however, argues the small number of legislators and others covered
by the commission would make it easier to identify redacted names.

McEneny said that without confidentiality, lawmakers won't seek guidance.

NYPIRG's Horner said there's a simple solution: Create a single independent ethics
body for the Legislature and everyone else, as 36 states have done.

"Our primary purpose is not to provide defenses for legislators, it's to provide
guidance to legislators. ... it works well as a sounding board for people who want to do
the right thing." said Ryan.

As for the notion that the commission enables lawmakers to bend the law, Lanza
replied that its purpose is to foster and ensure ethical behavior.
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"It's not going to prevent someone who is intent on breaking the law, but we hope
that it will act as a deterrent," he said.

Horner, though, notes that the commission hasn't deterred corruption in the
Legislature, with several lawmakers convicted or currently under indictment or
investigation for acts ranging from bribery to funneling state money to family members.

"An independent commission should deter people from getting into trouble," he
said. "Obviously, it hasn't worked."

Irene Jay Liu can be reached at 454-5081 or by e-mail at iliu@timesunion.com.

Factbox: About the commission

The Legislative Ethics Committee was created in an ethics reform effort in 1987
under former Gov. Mario M. Cuomo. In 2007, the panel was reorganized into the
Legislative Ethics Commission, with nonlegislators added to the membership, as part
of ethics reforms pushed by former Gov. Eliot Spitzer. By law, the commission
comprises four legislators and five "independent” members who are not lawmakers.
Currently there are eight members, two appointed by each party of the Senate and
Assembly. The ninth member, which is jointly-appointed Assembly Speaker Sheldon
Silver and Senate Majority Leader Joseph L. Bruno, has not been appointed. The
current members are: State Sen. Andrew Lanza, R-Staten Island, co-chairman
Assemblyman William Magnarelli, D-Syracuse, co-chairman State Sen. Suzi
Oppenheimer, D-Mamaroneck Assemblyman William Barclay, R-Pulaski Patrick
Bulgaro Peter Coffey Ellen Holtzman John Nigro
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